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ASTAN AMERICAN STRUGGLES FOR
CIVIL, POLITIGAL, KCONOMIC. AND
SOCIAL RiGurs

Sucheng Chan

In the last century and a half, Asian immigrants and Asian Americans who have
fought for various rights in the United States have sometimes succeeded and at
other times failed in their efforts. The history of their struggles can be divided
into four periods: (1) the 1860s to the 1880s, (2) the 1890s to the 1920s, (3) the
1940s to the 1970s, and (4) the late 1970s to the present. In the first period,
Chinese immigrants acquired important civil rights. In the second period, aspir-
ing Asian immigrants lost the legal battles they waged against laws that barred
them from immigrating to the United States, while those who had managed to
enter before exclusion went into effect failed to gain the right to become natu-
ralized citizens and to own, or even lease, agricultural land. In the third period,
they gained political rights in the 1940s and 1950s, and economic rights in the
1960s and 1970s. In the present, fourth period, the results of their attempts to
win social rights have been mixed. To understand why there has been a vacilla-
tion between advances and retrenchments, we must examine the larger histori-
cal contexts in which those successes and failures have occurred. We must also
recognize the differences among civil, political, economic, and social rights.

THE 1860s TO THE 1880s

During the first period, Reconstruction dominated American national life.!
Between 1865, when the Civil War ended, and 1877, when Reconstruction was
formally terminated, the federal government tried to ensure that the recently
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freed Black people would be accorded certain basic rights. However, these efforts
ended when a political deal was struck. In the Compromise of 1877, Northern
Republicans agreed to withdraw the federal troops that had been sent to occupy
the South if Southern Democrats would let Rutherford B. Hayes, the Republican
presidential candidate in the closely contested elections of 1876, take office.
Troops had been used to enforce the changes that the North tried to impose on
the South because the South, though defeated, resisted efforts to give African
Americans the freedom they had been promised during the Civil War.

Despite the fact it was short-lived, Reconstruction did leave an enduring legacy
in the form of the Thirteenth, Fourteenth, and Fifteenth Amendments and sev-
eral laws that provided the doctrinal basis on which African Americans, Asian
immigrants, and other minorities have legally challenged the discrimination
against them. The Thirteenth Amendment abolished slavery and other forms of
involuntary servitude, thereby codifying the Emancipation Proclamation within
the amendments to the U.S. Constitution. The Fourteenth Amendment declared
that “all persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they
reside.” This endowed persons of African ancestry born on American soil with
birthright citizenship,? thereby nullifying the majority opinion of the U.S. Supreme
Court in the 1857 Dred Scott case, which had stated that Black people, whether
enslaved or free, “had no rights which the white man was bound to respect” and
were not and could not become U.S. citizens.> The 1870 Naturalization Act
extended the right of naturalization to persons of African nativity or descent.*
Up to that point, only “free, white persons” could become naturalized citizens.
During the debates over the bill, Senator Charles Sumner of Massachusetts, a
great advocate of equal rights for all human beings regardless of their skin color,
had argued vigorously that the word “white” should be deleted from the text.
However, he failed in his efforts. Had he succeeded, Chinese immigrants would
have gained the right of naturalized citizenship at the same time that African
Americans did. The Fifteenth Amendment declared that “the rights of citizens of
the United States to vote shall not be denied or abridged by the United States
or any State on account of race, color, or previous condition of servitude,” but
female citizens did not gain the right to vote in national elections until 1920. A
series of civil rights acts passed in 1866, 1870, 1871, and 1875 further elaborated
the rights of the recently freed people.® Although the effectiveness of these laws
would depend on how judges and Supreme Court justices interpreted them, and
on how politicians dealt with them, their enactment nevertheless provided a
legal starting point from which those who had been discriminated against could
challenge their subordination.

Although the Reconstruction legislation was not meant to benefit Asian immi-
grants, the Chinese living in the United States at that time successfully used
selected doctrines enunciated in these laws to win some significant civil rights for
themselves. A seldom recognized fact is that Chinese immigrants began fighting
for civil rights long before they acquired any political rights. Political rights refer
to the rights to which the citizens of a country are entitled. In the United States,
the most important political rights are the right to vote, the right to run for
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office, and the right to serve on juries. Immigrant Chinese did not gain the right
to become naturalized citizens, and hence the right to vote, until 1943. That
means they had no political rights for almost a century after they set foot on
American soil. Yet they somehow learned that in this country there are rights that
are even more fundamental than political rights. Those rights are called civil
rights—the rights that individuals, regardless of their national origins or citizen-
ship status, can expect to enjoy in a democratic society.®

The main civil rights that Americans possess are listed in the first ten amend-
ments to the Constitution—the so-called Bill of Rights—adopted in 1791, and
in the Fourteenth Amendment, adopted in 1868.” Civil rights are a fundamen-
tal part of democracy because they protect individuals against their own gov-
ernment by limiting the ability of that government to act tyrannically. People
living in the United States are supposed to have freedom of religion, freedom of
speech, freedom of the press, and freedom of assembly. They can also petition
the government for a redress of grievances. They have the right to be secure
from unreasonable searches and seizures, to not be held for a capital crime
without an indictment, to decline to testify against themselves, to have a speedy
and public trial, and, in many cases, to be tried by a jury of their peers.
Moreover, excessive bail or fines and cruel and unusual punishment are not
supposed to be imposed. No one is supposed to be deprived of life, liberty, or
property without due process.

The Bill of Rights, at the time it was adopted, aimed to safeguard individuals, as
well as the constituent states of the United States, against the power of the federal
government to oppress them. But a significant shift occurred after the adoption
of the Fourteenth Amendment. Henceforth, individuals would be protected not
only against the potential encroachments of the federal government but also
against the possible oppressive actions of state governments and of the dominant
majority population.® For the newly freed Black people, as well as for Chinese
immigrants, this shift was of monumental importance, because in the United
States, state governments have a great deal of power, and it is individual states that
have played a leading role in depriving people of color of their civil and political
rights. Specifically, after President Abraham Lincoln issued the Emancipation
Proclamation to abolish slavery at the beginning of 1863, the Southern states, one
after another, enacted “Black Codes” to prevent the freed African Americans
from gaining any true freedom. During the same period, the State of California
and some of its municipalities made one attempt after another to oppress Chinese
immigrants in many ways. Had the Fourteenth Amendment not been adopted,
federal courts would not have been able to overturn such discriminatory state and
municipal statutes by declaring them unconstitutional.

Even though Asian immigrants were not the population that the Reconstruction
legislation was designed to protect and empower, Chinese were able to take advan-
tage of certain clauses in the Fourteenth Amendment because these clauses
addressed the civil rights not only of U.S. citizens but also of “persons”—a much
broader category than “citizens.” While the amendment’s “privileges and immu-
nities” clause guaranteed the rights of citizens, its “due process” and “equal
protection” clauses safeguarded the rights of persons.” And Chinese, though
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aliens, were definitely persons. Other legislation enacted during Reconstruction
likewise proved useful to the Chinese—most notably Section 16 of the 1870 Civil
Rights Act, which stated that all persons within U.S. jurisdiction shall have “full
and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens.”!? Attorneys for the Chinese also relied
on a treaty signed during these years: the 1868 Burlingame Treaty between
China and the United States, which proclaimed that Chinese were to “enjoy
the same privileges, immunities, and exemptions in respect to travel or resi-
dence, as may there be enjoyed by the citizens or subjects of the most favored
nation.”!!

The Chinese filed thousands of cases in municipal, state, and the lower federal
courts using the above doctrines to fight against discrimination. More than 150 of
their cases reached the U.S. Supreme Court.'? Although most Chinese who came
to earn a living in the United States in the nineteenth century were peasants who
knew nothing about the fine points of constitutional law, they did understand the
concept of justice. When they felt they had been unjustly treated, they did not hes-
itate to challenge the wrongs done them. The most important avenue of which
they availed themselves was the American judicial system. It is not known how they
learned about lawyers and courts, but within a few short years of their arrival, they
began going to court not only to sue non-Chinese, and in some instances their fel-
low Chinese, but also to contest the discriminatory laws themselves. They hired
some of the best trial lawyers of the day, who argued that the laws passed to
empower African Americans were also applicable to the Chinese.

Two of these decisions were absolutely critical. Ho Ak Kow v. Nunan involved
a Chinese attempt to strike down two obnoxious statutes—one, a San Francisco
municipal ordinance that made it a crime to sleep in a room with less than
500 cubic feet of air space per person, and the other, a California state law based
on an earlier San Francisco municipal ordinance that allowed jail wardens to
cut off the hair of prisoners to within an inch of the scalp. Chinatown was
indeed overcrowded, but so were other residential quarters in the poorer neigh-
borhoods. What made the “cubic air ordinance” discriminatory was that it was
enforced only against Chinese. As for the “queue ordinance,” authorities knew
that Qing-dynasty Chinese men were required to keep their hair long and wear
itin a braid. Thus, cutting off their hair was a way to harass and punish them. Ho
Ah Kow v. Nunan, decided in 1879 in the Circuit Court for the District of
California, declared both statutes unconstitutional. Its historical significance
lies in the fact that it was the first federal case to state clearly that the “equal pro-
tection” clause of the Fourteenth Amendment and Section 16 of the 1870 Civil
Rights Act were applicable to Chinese as persons. This decision was crucial
because just a year earlier Chinese had been denied the right to acquire natu-
ralized citizenship in the In re Ah Yup case—a denial that would be reiterated in
the 1882 Chinese Exclusion Law.'?

The civil rights of Chinese were further expanded by the landmark 1886 U.S.
Supreme Court decision in Yick Wo v. Hopkins. That ruling affirmed the right of
Chinese laundrymen—and, by extension, other workers—to pursue a profes-
sion or trade without being subjected to the arbitrary power of governments. In
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the 1870s and 1880s, the license applications of hundreds of Chinese laundry-
men in San Francisco had been systematically turned down on the pretext that
their laundries were housed in wooden buildings and that they dried clothes
on the roofs of these buildings, thereby creating public health and fire hazards.
But the justices ruled in favor of the Chinese. They concluded that the rights
protected by the Fourteenth Amendment applied to aliens also, and that a law
that may be “fair on its face” can be discriminatory if it is administered in an
unequal way.!* Chinese immigrants would not have won such victories had
there been no efforts to accord African Americans certain basic rights.

THE 1890s TO THE 1920s

The fates of Asian immigrants and African Americans were again intertwined
during the second period, which lasted from the 1890s to the 1920s. During
those years, people of color suffered severe repression as the advances gained in
the preceding period were repudiated and reversed. Three developments that
shaped American national life during these decades are pertinent to our analy-
sis: (a) the establishment of a racist system called Jim Crow, (b) the Progressive
movement, and (c) the U.S. acquisition of an overseas empire. Jim Crow, a
name borrowed from a minstrel song that depicted Black people as inferior and
childlike, grew out of the Reconstruction-era “Black Codes” and lasted well into
the mid-1950s. It not only legalized segregation in all public facilities—with this
segregation upheld by the U.S. Supreme Court in the 1896 Plessy v. Ferguson
decision—but also sanctioned acts of extreme violence, including lynching and
arson, against African Americans.!®

Moreover, to reduce the political power that African Americans had gained
during Reconstruction, poll taxes, literacy tests, discriminatory voter-registration
requirements, erratic hours at polling places manned by hostile elections offi-
cials in areas with a large Black population, outright intimidation, and other
methods were used to prevent the freed Black people from voting. Even in cities
where African Americans were not kept away from polling places, various tactics
were used to dilute their vote. For example, to minimize the number of seats
that African American political candidates might win in areas where they com-
prised a significant percentage of the voters, racial gerrymandering was used to
redraw election district boundaries to reduce the Black demographic concen-
tration. In some instances, citywide atlarge elections replaced an electoral
structure with single-candidate districts to ensure that no African American can-
didates (or European American candidates sympathetic to Blacks) could be
elected.'® In addition to political disenfranchisement, African Americans suf-
fered severe economic deprivation. A vast majority of the former slaves contin-
ued to be kept on Southern plantations as tenants or sharecroppers, eking out
a living under conditions no less exploitative than those under slavery. In these
myriad ways, racial subordination remained an intrinsic part of American soci-
ety even after a civil war had been fought to end slavery.!”

The Progressive movement emerged around the same time that the Jim Crow
system was consolidated.'® This movement was called “progressive” because it
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brought about many reforms to improve people’s lives. But if we look beneath
the surface, we discover that it, too, had a racist thrust. The main Progressive
reformers were well-educated middle-class professionals and businessmen who
were concerned about the nation’s problems—particularly problems related to
the maturation of industrial capitalism, urbanization, and a rise in the number
of new immigrants. Progressives had great faith in science. They believed that
scientific methods could be used to impose order on a society that seemed
increasingly chaotic. They thought progress would be possible only if human
beings intervened to control the forces of nature as well as of society. They car-
ried out municipal projects to improve public health and education. They intro-
duced the initiative, the referendum, and the recall in order to place control of
the government back in the hands of the common people. But their view of who
comprised “the people” was extremely restricted: the moniker included mainly
White Anglo-Saxon Protestant men. Progressives apparently saw no contradic-
tion between their efforts to enlarge the arena of liberty for European American
men and their support of Southern efforts to segregate, disenfranchise, and
exploit African Americans. They also supported the anti-Japanese movement in
the West. As historian Roger Daniels has put it, “The middle-class progressive
liked to think of himself as enlightened and free of prejudice; yet at the same
time he insisted that separate races could not mix.”?

Progressive reformers desired a homogeneously White, Anglo-Saxon, Protestant
society because they thought it would be more manageable. To them, race rela-
tions, like other aspects of society, should definitely be managed. In the words of
Chester Rowell, a leading Progressive intellectual, “The only time to solve a race
problem is before it begins.”® Thus, even though Progressives did not initiate
the anti-Japanese movement in California, once it began they did not hesitate to
support it. Reducing the number of Japanese immigrants in the state suited their
purpose of creating a manageable society. Furthermore, Progressive politicians
were concerned about having to compete with anti-Asian Democrats for votes in
California’s 1910 and 1912 state elections.?! Adopting an anti-Japanese stance
was a way to reduce the advantage that their opponents enjoyed in an age rife
with anti-Japanese antipathy.

Although the campaign to exclude selected groups of aspiring immigrants
began long before the Progressives appeared on the scene, it thrived in the
decades when they were trying most actively to reshape society. The Chinese
had been the first group targeted for immigration restriction. A series of increas-
ingly stringent laws was enacted between 1882 and 1904 to keep out Chinese
laborers,?? but Chinese of all socioeconomic backgrounds, including those
“exempted” from exclusion, found it increasingly difficult to enter the United
States. Initially, judges granted most of the writs of habeas corpus that Chinese
filed whenever they were forbidden to land, but the courts eventually deferred
to the executive branch of the federal government—specifically, its immigra-
tion officials—when control of the nation’s borders was concerned.

Four U.S. Supreme Court cases explicitly linked the concept of national sover-
eignty to the issue of who could enter the United States as immigrants. In Chae
Chan Ping v. Unilted States, decided in 1889, the justices upheld the constitutionality
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of the Act of October 1, 1888 (the so-called Scott Act), which unilaterally abrogated
the right of Chinese laborers to reenter the United States when they returned from
visits to China. Six years earlier, the right to reenter had been granted to Chinese
laborers who had resided in the United States before the 1882 Chinese Exclusion
Law was passed: they could return without impediment if they obtained a cer-
tificate before their departure and could produce this document upon their
return. Chae Chan Ping had such a certificate with him when he arrived but was
nevertheless forbidden to land because the Scott Act, which went into effect the
day it was passed, had been enacted while he was at sea, en route to the United
States. He challenged this denial. His case was eventually heard in the U.S.
Supreme Court, but he failed in his efforts. The court declared that when treaty
obligations or earlier laws conflicted with later congressional legislation, the latter
took precedence over the former, and, moreover, that the right to choose which
aliens to admit was one of the nation’s sovereign powers.?

The second case involved Ekiu Nishimura, a Japanese woman who was denied
entry when she came to join her husband who was living in the United States.
Because he did not come to pick her up when she arrived, she was deemed a per-
son “likely to become a public charge™—one of the categories of excludable
immigrants listed in the 1891 Immigration Act. Nishimura’s case was the very
first one filed by a Japanese to reach the U.S. Supreme Court. In Ekiu Nishimura
v. United States, decided in 1892, the court ruled that “every sovereign nation has
the power . . . to forbid the entrance of foreigners,” and that executive officers
were the “sole and final” decision-makers in immigration cases. Moreover, it
ruled, the decisions of immigration officials, in and of themselves, satisfied the
“due process” requirement of the Fourteenth Amendment.**

In the third case, Fong Yue Ting v. United States, decided in 1893, the high court
upheld the power of the federal government not only to exclude but also to
deportaliens. A year earlier, Congress had extended the 1882 Chinese Exclusion
Act by passing the so-called Geary Act, which required all alien Chinese then
residing in the United States to register. Thereafter, any Chinese caught without
such a registration form on his or her person could be arrested and deported.
The most important organization in the Chinese immigrant community—the
Chinese Consolidated Benevolent Association (CCBA), commonly called the
Chinese Six Companies—advised Chinese to participate in a massive act of civil
disobedience by refusing to register. The Chinese took their case all the way to
the Supreme Court, but they lost when the justices decided that “the right of a
nation to expel or deport foreigners . . . is as absolute as the right to prohibit and
prevent their entrance into the country.”?

Then, in United States v. Ju Toy, decided in 1905, the U.S. Supreme Court gave
up its right to judicial review over immigration matters altogether.?® As civil
rights lawyer Angelo N. Ancheta has pointed out, in these Asian immigration
cases, the Supreme Court had enlarged the plenary powers of Congress to such
an extent that the latter gained more power than the Constitution had intended.?’
The only victory won by the Chinese during the exclusion era was the decision
made by the U.S. Supreme Court in 1898 in Wong Kim Ark v. United States, which
determined that the birthright citizenship of individuals born in the United
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States, including those whose parents were not eligible for naturalized citizen-
ship, could not be stripped from them.?8

Anti-immigrant forces also tried to limit the entry of groups other than the
Chinese. The 1917 Immigration Act introduced a literacy test to keep out less
educated and non-English-speaking immigrants, and delineated a “barred
zone” (encompassing most of Asia) from which people could not come.
Immigrants from India were the main victims of this clause.?’ In 1921, Congress
passed another immigration act that limited the number of immigrants from
any particular country to 3 percent of the number of persons of that national
origin residing in the United States in 1910. Three years later, the 1924
Immigration Act reduced the quotas even further, limiting the number of immi-
grants from each country to only 2 percent of the number of persons of that
national origin residing in the United States in 1890.%° The date was moved back
because the main targets of the 1924 law were aspiring immigrants from
Eastern, Central, and Southern Europe, and there were far fewer people from
those areas of Europe residing in the United States in 1890 than in 1910.
Though Poles, Hungarians, Italians, Greeks, various Slavic peoples, and Russian
Jews were Europeans, they were neither Anglo-Saxon nor Protestant, and thus
were deemed less desirable than people from Northwestern Europe.

The main group of Asian immigrants affected negatively by the 1924 law was
the Japanese, even though they were not explicitly named in the act. Rather, no
quota at all was allotted to aliens who were “ineligible to (sic) citizenship.” This
phrase was a code for Asians. Chinese had already been barred from naturalized
citizenship in 1878 and 1882; now it was the turn of the Japanese and Asian
Indians. In its 1922 decision in Takao Ozawa v. United States, the U.S. Supreme
Court decided that Japanese could not be naturalized because racially they were
neither white nor of African ancestry—these being the only two eligible groups
explicitly named in the 1870 Naturalization Act.*! In 1923, the U.S. Supreme
Court, in United States v. Bhagat Singh Thind, came up with yet another basis for
denying naturalized citizenship to Asian immigrants. Thind claimed that, as a
native of India, he was an Aryan, and hence a Caucasian, and so was eligible to
become a naturalized citizen. The justices disagreed. They said that even though
he might be an Aryan ethnographically, he was not “white” in the understand-
ing of the common man.*?

Additional disabilities were imposed in 1923 on those Asian immigrants who
managed to remain on American soil. Four U.S. Supreme Court decisions
handed down that year upheld laws that prohibited aliens “ineligible to citizen-
ship” from owning or even leasing farmland in California and in the State of
Washington (and, later, in a dozen other states). The high court upheld the con-
stitutionality of the 1920 California Alien Land Law in Porterfield v. Webb, and that
of the 1921 Washington Alien Land Law in Terrace v. Thompson. The court ruled
in Webb v. O’Brien that even sharecropping contracts with aliens “ineligible to cit-
izenship” were illegal, while Frick v. Webb forbade such aliens from owning stocks
in any corporation formed for the purpose of farming.?® These laws deprived
Japanese and other Asian immigrants of an important source of livelihood. The
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right of non-citizens to pursue a trade or profession without harassment, as
stated in the 1886 Yick Wo decision, was not extended to the right to farm.

The anti-Asian sentiments that undergirded the above decisions and other
anti-Asian actions were part of a larger ideological framework that both con-
doned violence and legally sanctioned racial discrimination against people of
color. However, in justifying anti-Asian measures, an additional theme emerged—
namely, that the national sovereignty of the United States must be forcefully
asserted and defended. This concern over sovereignty reflects the fact that the
United States had become an imperialist power during the last decade of the nine-
teenth century. In 1898, in one fell swoop, the United States acquired Hawai'’i,
Guam, the Philippines, and Puerto Rico as “insular possessions”—a euphemism
for island colonies—beyond its continental borders. Furthermore, from that year
onward, the United States repeatedly intervened in Cuba and in various Central
American countries, landing Marines on their shores and taking over the gover-
nance of those countries for years at a time.* The crusade against leftists during
the “Red Scare” that occurred after the Bolsheviks came to power in Russia was yet
another manifestation of the wariness and fear with which many Americans
regarded foreigners and their cultural practices and political ideologies.

There was an interregnum between the second and third periods because the
Great Depression preoccupied Americans during the 1930s more than race rela-
tions or immigration did. The only significant law passed in the 1930s that affected
Asian immigrants negatively was the 1934 Tydings-McDuffie Act. Its main pur-
pose was to spell out the steps that had to be followed before independence
could be granted to the Philippines, but it also contained a clause that reduced
the number of Filipino immigrants to the U.S. to fifty persons a year.

THE 1940s TO THE 1970s

The third period in the history of the Asian American struggle for civil rights
was by far the most complex of the four periods I have identified. It began in the
summer of 1941 and ended with the 1978 U.S. Supreme Court decision, Regents
of the University of California v. Bakke. The period can be subdivided into two seg-
ments. During the first segment, which stretched from 1941 to 1952, Asian
immigrants and Asian Americans won political rights for the first time. These
rights were granted by the federal government through executive orders, leg-
islative action, and judicial decisions. World War II was the crucial factor that
brought about the changes. During the second segment, which lasted from the
early 1950s to the late 1970s, the Cold War (and one of its offshoots, the war in
Vietnam), the Civil Rights movement, and the Black Power movement provided
the crucial backdrops. Sit-ins, mass demonstrations, and “direct action” were
the tactics of choice while the Civil Rights movement was unified, but when it
splintered in 1966, one component of the movement retained racial integration
as its goal and nonviolence as its main tactic, while other components—Black
Power and various cultural nationalist currents—adopted more militant and
separatist outlooks and actions.
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Relatively few Asian Americans were involved in the civil rights protests of the
early 1960s, although they nevertheless benefited from the legislation passed in
response to the political and moral pressures exerted by the Civil Rights move-
ment. What turned some Asian American high-school and college students into
political activists was the antiwar movement against American involvement in
Vietnam. Then, in 1969, Asian American college students joined their African
American, Mexican American, and Native American peers in two massive student
strikes at San Francisco State College (now University) and at the University of
California, Berkeley, to demand a more relevant education and the establishment
of Ethnic Studies programs. Asian American professionals also set up social service
agencies to improve service delivery to Asian American communities in the name
of “community control.”® In terms of timing, therefore, these components of the
multifaceted Asian American movement took shape after ethnic separatism
became the defining characteristic of minority protest. Ethnic Studies programs
and community service agencies have not only endured to this day—through many
ups and downs—but have grown substantially in some localities, having survived
longer than any of the other reforms instituted during this tumultuous period.

Long before protest movements in America captured the world’s attention,
tentative steps had been taken to change the state of race relations in the
United States. In July 1941, several months before the United States declared
war against the Axis powers—]Japan, Germany, and Italy—President Franklin D.
Roosevelt issued Executive Order 8802 to prohibit employment discrimination
both by defense industries holding federal contracts and within the federal
government itself. He did so to dissuade African American civil-rights pioneer
A. Philip Randolph, president of the Sleeping Car Porters Union, from organ-
izing a mass demonstration in Washington, D.C., to protest racial discrimina-
tion. Roosevelt also realized that, should the United States enter the war, the
nation would need to maximize wartime production by calling forth the utmost
effort from every American—men and women, whites and non-whites.
Apparently he hoped that by ending employment discrimination, at least in cer-
tain public sectors, the loyalty and dedication of non-white Americans would be
ensured during wartime. But he did not go very far in his efforts: during World
War II, the contradiction between American ideals and American practices was
starkly revealed by the fact that African American and Japanese American
inductees called upon to defend democracy and liberty against fascism had to
serve in segregated military units. Yet Roosevelt made no attempt to desegregate
the armed forces. Instead, in 1943, he signed Executive Order 9346 to extend
the earlier anti-discrimination order to all business and manufacturing enter-
prises holding federal contracts.®®

The main group of Asian Americans who benefited from these executive
orders were Chinese American college graduates, several thousand of whom
found jobs commensurate with their education for the first time. The men
worked mainly as scientists, engineers, and technicians, while most of the
women worked at secretarial jobs, though a small number found jobs in the
shipyards building “Liberty Ships,” alongside significant numbers of European
American and African American women.?’



STRUGGLES FOR CIVIL, POLITICAL, ECONOMIC, AND SOCIAL RIGHTS 223

A large number of college-educated Japanese Americans was also available
for employment, but the wartime labor market did not open its doors to them.
Instead, simply because they looked like the enemy, some 120,000 persons of
Japanese ancestry, two-thirds of them U.S.-born American citizens, were incar-
cerated in camps enclosed by barbed wire and guarded by armed troops. Four
Japanese Americans—Gordon Hirabayashi, Min Yasui, Fred Korematsu, and
Mitsuye Endo—challenged the constitutionality of their detention, but in each
of these test cases, the U.S. Supreme Court rested its decision on the narrowest
legal grounds and avoided making any pronouncements about whether or not
the evacuation itself was constitutional. These decisions were finally vacated in
the 1980s, through the brilliant litigation of young Asian American attorneys
who helped the plaintiffs petition to have their cases reopened.”®

The exigencies of World War II prompted the nation’s leaders to offer Asian
immigrants a modicum of political rights. To ensure that China, an ally of the
United States during World War II, would fight strenuously against Japan,
Congress repealed all the Chinese exclusion laws in late 1943.% Chinese were
given a token annual immigration quota of 105 persons, plus the right to become
naturalized citizens. Filipinos and Asian Indians gained the same rights in 1946,
as a reward for also having been America’s allies during the war. Japanese and
Koreans did not acquire these rights until 1952—the same year the United
States ended its seven-year military occupation of Japan, whose unconditional
surrender in 1945 had brought an end to World War II. Acquiring the franchise
meant that Asian immigrants were no longer barred from membership in the
American polity.

Even Japanese Americans, more than twenty thousand of whom proved their
loyalty in blood during World War II, gained something in the immediate post-
war years: the courts overturned a number of prewar and wartime discrimina-
tory statutes affecting them. In 1948, in Oyama v. California, the U.S. Supreme
Court decided that California’s Alien Land Law was unconstitutional. In the
same year, in Takahashi v. Fish and Game Commission, the high court also struck
down a 1943 California law that prohibited aliens “ineligible to citizenship”
from fishing in the waters off the California coast. The state supreme courts of
Oregon and California declared their states’ alien land laws unconstitutional in
1949 and 1952, while the Washington legislature threw out that state’s alien
land law in 1967.% In this same period, discriminatory housing ordinances and
anti-miscegenation laws also fell by the wayside.*!

The Cold War*? and the Civil Rights movement,* both of which began in the
late 1940s, dominated the 1950s and 1960s. Scholars who have studied the two
have generally treated them as unrelated phenomena, but as law professor Mary L.
Dudziak has chronicled, a close relationship in fact existed between them.*!
Most accounts of the Civil Rights movement date it from the mid-1950s, but it
actually began earlier, albeit quietly, without the kind of media exposure that
protest activities in the 1960s received. In 1948, in response to another threat by
A. Philip Randolph to organize a mass campaign of civil disobedience, President
Harry S. Truman issued Executive Order 9981 to end segregation in the armed
forces. Truman also created a Fair Employment Board within the federal civil



224 SUCHENG CHAN

service and a Government Contract Compliance Committee. His successors,
Presidents Dwight D. Eisenhower and John F. Kennedy, likewise issued executive
orders to promote racial equality,”® not so much because they were good liberals
as because they were pragmatic leaders who did not want domestic conditions
to hamper their conduct of foreign relations during the Cold War.

The landmark civil-rights decision came in 1954, when Brown v. Board of
Education mandated school desegregation by declaring the “separate but equal”
doctrine laid down in the 1896 Plessy case unconstitutional.* In an amicus curiae
brief filed by the U.S. Justice Department in connection with this case, the gov-
ernment’s lawyers—quoting the U.S. State Department, which had received
communications from many countries criticizing the inhumane way African
Americans were being treated—told the court that America’s troubled race
relations were having a harmful effect on the country’s standing in the interna-
tional arena. The brief stated that “racial discrimination furnishes grist for the
Communist propaganda mills, and it raises doubts even among friendly nations
as to the intensity of our devotion to the democratic faith.”*’ Since both the
United States and the Soviet Union were trying strenuously to win the allegiance
of countries in Asia, Africa, and Latin America during the Cold War, America’s
discrimination against African Americans was a black mark against it in the eyes
of non-white peoples in the Third World.

When Southern leaders tried to defy the orders to desegregate education,
the federal government sent troops into Little Rock, Arkansas, in 1957 to safe-
guard the courageous Black students who attempted to enroll in that city’s high
school. In the early 1960s, federal troops had to be sent once again to the South
to protect Black Americans, as well as their white supporters, from brutal
assaults. Pictures of police dogs attacking demonstrators and of policemen
shooting jets of water out of fire hoses so powerful that they knocked their tar-
gets off their feet were seen around the world and had a truly deleterious
impact. Condemnations appeared in the world press, and these were clipped
and sent to the State Department by foreign service officers in American
embassies and consulates.®® Such adverse publicity convinced federal officials
that they had no choice but to support the Civil Rights movement. As the
United States Information Agency put it in one of its reports, “a successful out-
come of this revolution in American society” would be “basic to its leadership in
world affairs.”*?

President Lyndon B. Johnson, who knew Congress intimately, having served
for years as Senate majority leader before he became vice president in the
Kennedy administration, succeeded in persuading Congress to pass the most
sweeping civil-rights legislation in U.S. history, partly as a tribute to President
Kennedy, his assassinated predecessor. The 1964 Civil Rights Act, passed only
after a compromise was reached following more than eighty days of filibuster by
Southern senators, guaranteed people of all racial origins equal access to public
accommodations, strengthened existing mechanisms for preventing employ-
ment discrimination, authorized the federal government to file school desegre-
gation lawsuits, and allowed funds to be cut off from federal contractors who
were found to discriminate.’® Foreigner observers hailed it as “an historic
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advance” and “a vindication of the U.S. democratic system.”®! The act’s Title VII
established the Equal Employment Opportunity Commission, which can hear
complaints, investigate allegations of violations, attempt to get the parties to
reconcile, and, should no conciliation be possible, file lawsuits against the
offending party. In a case decided in 1971, Griggs v. Duke Power Company—a deci-
sion reminiscent of the 1886 Yick Wo decision—the U.S. Supreme Court ruled
that Title VII not only prohibits outright discrimination but also forbids employ-
ment policies and practices that have a “disparate impact” on minorities.>?

The 1965 Voting Rights Act suspended the use of literacy tests and other
devices to prevent people of color from voting, authorized the appointment of
federal examiners to register people to vote, empowered the federal courts to
enforce the Fifteenth Amendment, and provided criminal penalties against
people who intimidate others in order to deny them the franchise.’® The ability
of minorities to exercise real political power was further increased after the U.S.
Supreme Court, in the 1973 White v. Regester decision, ruled that at-large elec-
tions violate the “equal protection” clause of the Fourteenth Amendment
because such an electoral format or structure reduces, or even completely elim-
inates, the chances of non-white candidates winning elections, thereby denying
minorities equal participation in the political process. As a result of this deci-
sion, the enfranchisement of non-white citizens now entails more than the right
to vote; it also includes the ability to “elect legislators of their choice.”

Even though Asian Americans were not meant to be the chief beneficiaries of
these two laws, they successfully used Title VI of the 1964 Civil Rights Act to
argue, in the Lau v. Nichols case, decided by the U.S. Supreme Court in 1974,
that a school system that does not take the needs of limited-English-speaking
students into account is denying equal educational opportunity to such stu-
dents.%® The high court did not suggest any specific remedies, but its decision
“implicitly mandated bilingual education,” according to L. Ling-chi Wang, one
of the key strategists in the campaign to secure educational equity for language
minority students.”® Following the Lau decision, Congress passed the Equal
Educational Opportunity Act in 1974 to enable federal agencies to monitor how
schools were complying with the Lau decision.®’

Asian immigrants with limited proficiency in English also benefited from the
1965 Voting Rights Act when its coverage was extended in 1975 to include lan-
guage minorities.” A statutory basis was thereby created for multilingual ballots
and election information brochures. Just as importantly, in United Jewish
Organizations v. Carey, decided in 1977, the U.S. Supreme Court declined to
overturn redistricting boundaries drawn to increase the likelihood of minority
candidates winning elections.”® As a result of this decision, some politically
active Asian Americans in localities with sizable numbers of Asian American vot-
ers have participated in the redistricting efforts that occurred after the results of
the 1980 and 1990 censuses became known.%

Historic as the 1964 Civil Rights Act and the 1965 Voting Rights Act have
been, their impact on Asian Americans pales in comparison with a third piece
of legislation passed in the same period—the 1965 Immigration Act, which
abolished the discriminatory “national origins” quota system and replaced it
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with a system that puts immigrants from all countries of the world on an equal
footing. Since 1965, two basic principles have guided the selection of immi-
grants: family reunification, and preferences given to individuals with skills
needed by the U.S. economy.®! Aspiring Asian immigrants have been able to
make use of both selection criteria. As a result, the Asian-ancestry population in
the United States has burgeoned in the last thirty-five years, transforming Asian
communities in America.

Asian immigrants who have entered the United States since 1965 fall broadly
into two groups. One consists of well-educated, highly trained professionals who
have adapted relatively easily to life in the United States. Many of them find jobs
in high-technology industries and in the various professions. Some bring suffi-
cient capital to open their own businesses. A second, larger group consists of
people entering through the family-reunification provisions of the 1965 and
1990 immigration laws. Many of them are less well-educated and lack both rele-
vant job skills and fluency in English. In addition to immigrants, over a million
people from Vietnam, Laos, and Cambodia have entered as refugees since 1975.
Though the refugee population also falls into these two groups, the over-
whelming majority belongs to the poorer segment of the Asian-ancestry popu-
lation. Many of them hold low-paying jobs with few, if any, fringe benefits and
no long-term job security, while others rely on welfare payments to survive.

The two kinds of Asian newcomers fill two different needs in the contempo-
rary American labor market. Some scholars have called the present economy an
“hourglass economy,” first, because the two sectors that have grown fastest in
the last few decades have been high-tech industries and personal services, and
second, because it is now extremely difficult to climb up the occupational lad-
der from the lower tier to the upper one.? (In contrast, heavy industries manu-
facturing durable goods have declined in importance—a process that some
observers have called “de-industrialization.” In the past, the blue-collar jobs in
these industries paid relatively high wages and served as a channel of upward
mobility—a phenomenon that validated the existence of “the American
Dream.”) Today, the well-educated Asian immigrants meet the economy’s need
for technicians, engineers, and scientists in the top part of the hourglass, while
the less-educated ones fill the bottom part’s job openings. They become jani-
tors, house cleaners, cooks, dishwashers, and nannies—such “woman’s work”
being increasingly done by hired help as more and more middle-class women of
all ethnic backgrounds join the labor force.

Since the 1960s, Asian Americans have also benefited from affirmative action
regulations and programs. Those programs that address employment discrimi-
nation have provided them with a statutory basis on which to demand economic
rights. The term “affirmative action” was first used by President John Kennedy
in 1961 in Executive Order 10925, which required companies with federal con-
tracts to take positive action to prevent any employment discrimination based
on race, color, creed, or national origin. The term appeared again in Title VII of
the 1964 Civil Rights Act. In 1967, President Lyndon Johnson, in Executive
Order 11375, extended the coverage to women by prohibiting discrimination on
account of sex. Two years later, the Nixon administration established the
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“Philadelphia Plan” to require the construction industry in Philadelphia and
several other cities to come up with goals and timetables for hiring a specified
number of minority workers. In subsequent years, federal guidelines indicated
that tests could be used by employers only if they can be shown to be valid pre-
dictors of job performance.®> One affirmative-action program that has bene-
fited a significant number of Asian Americans economically is administered by
the Small Business Administration, which has interpreted Section 8(a) of the
1953 act that established the agency in such a way as to allow set-asides for
minority businesses. The Nixon administration created the Office of Minority
Business Enterprises in 1969 to coordinate state and local resources for, and
technical assistance to, minority businesses.%*

It is important to understand how affirmative action differs from civil rights.
Affirmative action programs aim not only to remedy past discrimination but also
to prevent present or future discrimination. Whereas civil rights focus on equality
of opportunity, affirmative action attempts to bring about equality of results. While
civil rights are couched in terms of individuals, affirmative action programs are
meant to affect groups. The importance of these differences, and the problems
that have arisen because of them, will become clear as we examine the fourth
period in the history of Asian American struggles for various kinds of rights.

THE LATE 19708 TO THE PRESENT

This fourth period is characterized by globalization and a conservative backlash.
Economic globalization began with a phenomenon called “capitalist restructur-
ing,” which emerged in the 1970s with the rise of the “four little tigers,” or
“mini-dragons”—South Korea, Taiwan, Hong Kong, and Singapore.®® These
countries, following the example of Japan, adopted an export-led path of eco-
nomic development. They succeeded so well that their exports began to com-
pete with products from the United States, Western European countries, and
Japan, where industrial production had been concentrated before the 1970s.
(Countries in the Communist bloc had also become industrialized, but their
products were seldom sold outside of their own bloc.) Today, transnational
companies increasingly locate their manufacturing plants in Asian and Latin
American countries with cheap labor and few environmental protection laws.
Global capitalism recognizes no national borders: technology, raw materials,
workers, and managers all roam the world in search of profits. However, control
over research and development, as well as overall planning, has remained in
corporate headquarters still located mainly in the United States, Western Europe,
Japan, and the more developed of the newly industrializing countries.

During the contemporary period, Asian American rights-activists have focused
on gaining social rights—namely, rights regarding education, the lack of English
proficiency, anti-Asian violence, and racial profiling. The efforts to gain social
rights, to ensure that Asian Americans continue to make headway in achieving eco-
nomic rights, and to beat back attempts to diminish Asian American political rights
are far more challenging than the earlier struggles for civil rights, for several rea-
sons. First, when the Cold War ended in 1990, with the demise of Communism in
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Eastern European countries and the political disintegration of the former Soviet
Union itself, the powerful impetus that the Cold War had given the Civil Rights
movement disappeared as well. Today, discrimination no longer “costs” the United
States in the same way that it did from the late 1940s through the 1980s.

Second, because the U.S. Constitution and its pertinent amendments do not
specify economic and social rights as such, there are no clear constitutional doc-
trines that Asian American activists can employ to make the social rights claims
they are trying to make. Unfortunately, the distinction between civil and political
rights, on the one hand, and economic and social rights, on the other, is widely
accepted. The former set of rights carries far greater moral authority than does
the latter. Even the United Nations has had to recognize the difference. In the
first years of its existence, the UN’s Human Rights Commission set about crafting
a Universal Declaration of Human Rights. Mrs. Eleanor Roosevelt, who repre-
sented the United States in this effort and who chaired the commission, argued
vigorously that the different kinds of rights should be treated as a unity. But as
Mary Ann Glendon has revealed in a recent book, the U.S. State Department and
other American officials strongly opposed her views: they thought that advocat-
ing for economic and social rights was Communistic and un-American.®® Within
the commission itself, members compromised by creating two separate enabling
covenants for the Universal Declaration of Human Rights adopted in 1948. The
first addresses civil and political rights, while the second deals with economic and
social rights. Even with the two sets of rights now separated, the United States
treated the Declaration only as “a non-binding statement of principles” until
1977, when President Jimmy Carter finally signed and forwarded it to Congress.
However, Congress did not ratify the Declaration until 1992. Meanwhile, the eco-
nomic and social rights covenant has languished and provides very little moral
imperative, whether in the United States or anywhere else.

Third, conservatives opposed to the enlargement of rights for minorities
have used extremely sophisticated tactics to erode the gains made during the
Civil Rights era. They have argued that the programs established in those years
not only have not solved any problems but have actually been the causes of the
nation’s current multiple ills. Three U.S. Supreme Court decisions have nar-
rowed the reach of affirmative action. The first case involved Allan Bakke, a
white student who had been denied admission to the medical school at the
Davis campus of the University of California, which reserved sixteen out of one
hundred slots in each year’s incoming class for minority applicants. He sued
the UC Regents for discriminating against him. In Regents of the University of
California v. Bakke, the U.S. Supreme Court ruled in 1978 that such set-aside
quotas violated the 1964 Civil Rights Act. However, the court left a crack open
by allowing race-conscious criteria to continue to be used in a very limited way.%”
Two subsequent decisions have further severely limited the potential impact of
affirmative action programs. In 1989, in City of Richmond v. Croson, the high
court struck down the business affirmative-action plan of Richmond, Virginia,
because its affirmative action net had been cast too widely and included too
many groups. As Justice Sandra Day O’Connor wrote, “There is absolutely no
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evidence of past discrimination against Spanish-speaking, Oriental, Indian,
Eskimo, or Aleut persons in any aspect of the Richmond construction indus-
try.”68 (This list refers to the fact that in the 1960s, African Americans, “Spanish
Americans,” “Orientals,” and “American Indians” were deemed eligible for affir-
mative action programs, but the categories were later expanded, so that the
“African American” category now also includes Black people from the Caribbeans
and Africa; the “Spanish American” category now refers to persons from Latin
America, the Spanish-speaking Caribbeans, and Spain itself; the “Oriental” rubric
now covers persons from East, Southeast, and South Asia—but not Afghanistan,
countries in the Middle East, or the Asian part of the Soviet Union; and the
“American Indian” category now takes in Eskimos and Aleuts.)® Then, in the
1995 Adarand Constructors, Inc. v. Pena decision, the Supreme Court ruled that
affirmative action programs—whether they deal with education, employment,
or federal contracts—must meet a judicial review standard of “strict scrutiny,”
which means that they can continue to exist only if the remedy is “narrowly tai-
lored” to meet a “compelling” government interest.”

In light of these decisions, at present a remedy can be used only if there is con-
crete evidence that the allegedly guilty party (and notjust society in general) specif-
ically discriminated against a particular class of persons in the past or is still doing
so at present. Today, an educational institution or an employer wishing to establish
an affirmative action program must first carry out a “disparity study” to document
the history of discrimination against a specific group. Proposed remedies must be
of limited duration, benefit only the group(s) that had been discriminated against,
and not impose undue burdens on white Americans.”!

In recent years, anti-affirmative-action efforts have merged with anti-immigrant
campaigns.”? One consequence is that the fate of Asian immigrants has
become more closely tied to that of Latino immigrants than to the situation of
African Americans. Immigrants, both legal and illegal, have been the main tar-
gets of California’s Proposition 187, the 1996 Personal Responsibility and Work
Opportunity Reconciliation Act (the “Welfare Reform Act”), and the 1996
Illegal Immigration Reform and Immigrant Responsibility Act. In contrast, the
main victims of the 1995 decision by the Regents of the University of California
to stop using race-conscious methods to increase the number of underrepre-
sented students—a policy in effect for six years until it was rescinded in May
2001—and of Proposition 209, passed in California in 1996, have been people
of color, both immigrants and American-born.”

As journalism professor Lydia Chavez has documented, voters supported
Proposition 209 for complex reasons. The most important reason was that many
voters were unaware of the proposition’s true intention—to end affirmative
action—because its text made no reference at all to “affirmative action,” claim-
ing instead that its purpose was to end discrimination of any kind and against
any person. Just as important, the groups opposing it were badly splintered and
lacked financial support. In contrast, California Governor Pete Wilson and the
Republican Party poured large sums of money into the pro-209 campaign. To
avoid being sucked into a racial “wedge issue,” the Democratic Party played only
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a lukewarm role in opposing it. Polls have shown that Americans in general are
against discrimination; at the same time, they strongly oppose “preferential
treatments” or “quotas” intended to benefit only certain specified groups.”

Efforts have also been made to undermine the growing political power of non-
white Americans. In its 1993 decision in Shaw v. Reno, the U.S. Supreme Court
affirmed that white Americans have the right to sue if race is the “predominant
factor” in drawing electoral district boundaries.” In the 1994 Holder v. Hall deci-
sion, the court declared that neither the Fourteenth and Fifteenth Amendments
nor the 1965 Voting Rights Act can be used to challenge the phenomenon of “vote
dilution”—that is, the use of various mechanisms to minimize the impact of minor-
ity voters.”® In a third case, Miller v. Johnson, decided in 1995, the court threw out
the newly drawn boundaries of certain electoral districts, the aim of which was to
enhance the clout of minority voters.”” In light of these decisions, attempts to
redraw electoral district boundaries after the results of the 2000 census become
available will doubtless engender many conflicts.

The 1990s witnessed the unfolding of a great historical irony. Just as a suc-
cessful African American businessman, Ward Connerly, led the effort to elimi-
nate affirmative action at the University of California and played a key role
in the Proposition 209 campaign, so another prominent African American,
Supreme Court Justice Clarence Thomas, led the judicial attack against minor-
ity voting rights in the above three decisions. Connerly and Thomas represent a
new phenomenon—the emergence of conservative individuals among African,
Latino, and Asian Americans who are playing a leadership role in dismantling
the gains of the Civil Rights era.

Yet individuals alone, no matter how firmly committed to retrenching various
rights, could not succeed in their efforts were it not for the sea change brought
about by the “Reagan Revolution” in the country’s political and social climate—a
change that the New Democrats during the Clinton administration attempted to
domesticate and coopt in their own contest for political power. In the last two
decades, the anti-affirmative-action and anti-iimmigrant campaigns succeeded
because they tapped into the growing resentment that many European Americans
have felt since the late 1960s. Not only has the average American worker experi-
enced a decline in his or her real wages in the last thirty-some years, but he or she
has also found that channels for upward socioeconomic mobility in today’s global-
ized “hourglass economy” have become severely constricted. The gap between the
richest and the poorest segments of the American population has grown alarm-
ingly. Instead of attributing their downward slide to the phenomenal profits that
giant corporations now make or expect to make, many working-class Americans
blame their fall from grace on post—1965 immigrants from Asia and Latin America
who compete with them for jobs, and on poorly paid (also non-white) workers
overseas. They also blame affirmative action for favoring members of domestic
minority groups, and the nation’s liberal immigration laws for letting in so many
non-white people. In other words, class antagonism is being deflected and is,
instead, perceived in racial terms. However, since overt racism is no longer socially
acceptable in the United States, at least not in public, theorists of the conservative
cause have cynically but cleverly used the rhetoric of “preferences,” “set-asides,”
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“quotas,” and “reverse discrimination” to get their message across to a receptive
audience.”

Fourth, the most formidable hurdle that Asian American rights-activists now
face comes, ironically, from within their own ranks. Affirmative action has been a
highly controversial issue within Asian American communities because the Asian-
ancestry population is now so heterogeneous. It is divided by national origin, lan-
guage, religion, nativity, citizenship status, years of residence in the United States,
class, sex, and, most important of all, political ideology. There are now numerous
answers to such questions as: Who among the Asian-ancestry population should
qualify for affirmative action? Should well-to-do Asian immigrants, including
those who are not U.S. citizens, enjoy the benefits originally intended for histori-
cally oppressed racial minorities, particularly African Americans? Should high-
achieving Asian American students be allowed to enroll in unlimited numbers at
elite schools such as San Francisco’s Lowell High School or the Berkeley and Los
Angeles campuses of the University of California? Can it be argued that all Asian
Americans are still “minorities”? Do Asian Americans want to be “minorities”? Are
Asian American employers themselves practicing discrimination when they use
word-of-mouth to recruit co-ethnic workers, thereby shutting out potential appli-
cants from other groups? Debates over these questions have been heated, and
Asian American rights-activists today are truly caught in a bind.

Politicians and others opposed to affirmative action have taken advantage of
the ideological cleavages among Asian Americans by telling them that they are
victimized when places are set aside for African, Latino, and Native Americans.
Conservatives argue that affirmative action programs are a form of “reverse dis-
crimination” against European Americans, particularly white men. They point
out that the group basis of affirmative action violates the most deeply rooted
American value: individualism. In American society, they say, people are sup-
posed to be rewarded according to their individual merit. Moreover, the U.S.
Constitution was designed to limit the ability of the government to regulate pri-
vate behavior. Therefore, when federal or state agencies monitor businesses or
schools to see whether or not they are complying with affirmative action guide-
lines, the government is intruding into the private realm in an unconstitutional
manner. The struggle against conservative ideology and actions is so difficult
because, in their efforts to demolish affirmative action, conservatives are using
the very same rhetoric—and, more importantly, the same judicial doctrines—
that oppressed groups have used in the past to fight for greater equality.

Some Asian Americans have bought such conservative arguments, partly
because some of them agree with the principles voiced by European American
and African American conservatives, partly because some hold negative views of
African Americans and Latino Americans, and partly because many individuals
are concerned mainly with their own advancement. Yet Asian Americans adopt
such a stance at their own peril, for their status in American society, though
greatly improved in recent years, remains a precarious one, subject to the
changing winds of politics. The much-touted Asian American “success” did not
prevent Asian-named donors from being singled out for investigation when the
campaign finance scandal broke out during the 1996 elections. Neither did it
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prevent Dr. Wen Ho Lee from being incarcerated and held in solitary confine-
ment when no real proof existed of his alleged guilt.

In my opinion, we Asian Americans really cannot afford to set ourselves apart
from or above other groups who are also struggling for civil, political, economic,
and social rights. We must not forget or minimize the fact that, historically, what-
ever rights we have gained have depended largely on the rights African Americans
have won. In these days when critics of affirmative action are using a “divide and
conquer” tactic to roll back the advances made during the Civil Rights era, we can-
not afford to be racists ourselves. Although many Asians now residing in the
United States tend to think of themselves not as minority Americans but as
transnational members of various Asian diasporas who maintain ties with, and loy-
alty to, co-ethnics around the world, we must never forget that whatever rights we
have acquired in the last century and a half have been contingent on our ability to
claim membership in American society—claims we began making long before Asian
immigrants were allowed to become naturalized citizens.
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